108.   CAPE IMMIGRATION ACT*

Last week we wrote on the case in the Cape. We have now received
a full report of it, which we publish in the English section. Another case,
a more important one, under the Immigration Act, was also heard in the
same Court. In the first case the Court did not give its ruling on the
point of law [that was raised]. In the second it did, and its judgment
applies to all Indians in the Cape. The following is a summary [of the
case].

An Indian2 was prohibited from disembarking and he moved the
Supreme Court. Under the Immigration Act of 1902, Indians domi-
ciled in South Africa were free to enter the Cape; this Indian came
under that category. Under the Act of 1906, however, only those Indians
who are domiciled in the Cape can settle there. On the other hand,
whites anywhere from South Africa are free [to enter]. But there is a
loop-hole in the Act of 1906, namely, that an Indian who leaves the
Cape must, if he is entitled to return, carry with him a pass for exit and
re-entry.3 It was the contention of the prosecution that the Indian in
question had not taken out such a pass and had accordingly forfeited
his right. The contention was accepted by the Supreme Court. While
delivering the judgment, the Court expressed sympathy with the Indian
and recommended that the Government deal with the case leniently
for the reason that he had failed to take out the pass for re-entry out
of ignorance and that the lapse might therefore be condoned.4 The
consideration shown by the Court is to be welcomed. However, what
the Indian community wants is not leniency under an unjust law; the
leniency should be incorporated in the law itself. [No,] it is not even
lenient laws that the community asks for; it will suffice if the laws are
just.

It is imperative that the law should be amended. It will be well if
the Cape leaders take this stand and work accordingly. We are sure that,
if the leaders wrote to the South Africa British Indian Committee in
England, they would receive excellent help. The Committee cannot
exert itself with any effect unless it is approached [for help]. The

1 Vide "Important Case at the Gape", p. 193.
2Bapu
3  Vide Vol. VI, p. 346,
4 The original judgment says: "But this seems to be a case in which the Minister
might well consider whether some indulgence might not be granted  on the-ground
of misunderstanding, or negligence through illness on the part of the applicant."